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To the Honorable William Denman, Chicf Judge, and 
to the Honorable Associate Judges of the United 
States Court of Appeals for the Ninth Crrewt: 

FOREWORD. 7 
The decision of the trial Court was to the effect that 


Was mentioned but not deeided or discussed. The judg. 
ment of the trial Court was affirmed for the following 
reasons: 


held to have intended the 1939 legislation to b 
come effective as to lands under existing lease in 
the absence of the contemplated administrative 
regulations for the safeguarding of the interest 
and the protection of the rights of those holding” 
under the Territory. A less stringent construe 
tion would tend, as this ease amply demonstrates 
to thwart the purpose which the Congress had 
in mind in setting apart these lands for the 
benefit of the territorial common schools. The 
statute, unclear as it is, must be interpreted 
such manner as to effectuate its purposes, not te 
circumvent them. Accordingly we hold that the 
land was not open to mineral entry at the time 
appellants’ locations were made, hence the loca- 
tions are invahd.”’ 


Thus, the decision of this Court appears to be 
based upon a combination of statutory construction 
Congressional intent, and public policy. 


(ae) 


GROUNDS FOR REEEARING. 
ppellants seriously contend that this Court failed 
m ascertain the true public policy involved or the 
intent of Congress and has therefore failed to 
“tly interpret the statute invelyed. By it de 
jon this Court has overruled an unbreken chain of 
preme Court cases extending over almost a century 


hich clearly sets forth the public policy and defines 
pe Congressional intent and purpose with regard to 
mineral lands included in scheol reservations or 


ARGUMENT. 
eramt of Sections 16 and 36 in each section as 
301 lands has never been an immediate grant of 
I such sections exclusive of reservations or restric- 
ons. Grants to states have generally specitically 
Sluded mineral lands: iwo principal exceptions to 
Statement are the grants to California and Utah. 
en in the case of these two states the United States 
upreme Court held thai the grants did not include 
Own mineral lands even though the states or their 
in interest had dealt with the lands as 


* own for many vears fappellants’ brief. pp. 33- 


L). An examination of these cases clearly shows that 


kmown mineral lands from the grant for dis- 
bution under the mining laws even though it did 
Say so in the grant and even though the usual 
Hes of statutory construction would normally result 
[a different conclusion. See particularly United 
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States v. Sweet, 245 U.S. 563. This is a long case and 
should be read in its entirety. It sets forth the 
history of the mineral versus school reserve conflict 
and clearly defines the public policy and Congressional : 
intent and purpose as favoring the development of : 
mines and mining at the expense of school reserves. 
When necessary to make a grant conform to this 
declaration of intent and policy, the Supreme Court 
read into the granting act a reservation of known 
minerals. This is absolutely opposite to the deci- 
sion of this Court as to the Congressional purpose. 
It is to be noted that in the case of California and 
Utah the statute made an absolute grant, whereas 
in the case now before the Court there is merely a 
statutory reservation which may or may not ripen 
into a grant at such time as Alaska may become a 
state. 


Congress, for almost a hundred years, has regarded 
the use of lands for mining purposes as of more bene- 
fit to the nation as a whole than the reservation of 
lands for school purposes. In the opinion of appel- 
lants, this was a wise decision, for the development 
of trade and commerce results in more financial ben- 
efit to the schools through taxes assessed upon the land 
involved and through increased tax returns from the 
development of the adjacent area than would result 
from the short term rental of school lands which pre- 
cludes extensive economic development of the lands. 
Congress has preferred the validity of the claim of 
the mineral claimant over that of the state to school 
lands. In the ease now before the Court, this Court 


Hy) 


may take judicial notice of facts of common knowl- 
“dge: The lands in question are within the boundaries 
9 the Anchorage Independent School District and 
uso of the City of Anchorage; each of these govern- 
mental units levies an annual 10 mill tax; the result- 
ng tax on the two million dollar valuation (appendix 
9 appellants’ brief, page 3) would be $40,000 per vear, 
which is more than the Territory has been able to 
lerive from all the rentals on all reserved school Jands 
since the passage of the 1915 Act. 


Incidentally, the Territory is entitled to select 
ther Jands in lieu of the land in question. 


“e * * And other lands of equal acreage are also 
hereby appropriated and granted, and mav be 
selected by said State or Territory where sec- 
tions 16 or 36 are mineral land * * *”’ 43.U.S.C.A. 
See. 851. 


“The lands appropriated by the preceding sec- 
tion shall be selected from any unappropriated, 
surveyed public lands, not mineral in character 


oe 45 U.S.C.A. Sec. 852. 


These two sections further indicate a policy on the 
mart of Congress to exclude mineral lands from 
school grants. 


The historical development of legislation dealing 
with Alaska school lands clearly shows that the public 
solicy and Congressional intent as defined in the 
Sweet case, supra, culminated in the passage of the 
1939 amendment. The original 1915 Act reserved 
Sections 16 and 36 in each township in Alaska, not 
<nown to be mineral in character, from sale or set- 
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tlement for the support of the common schools, and 
gave the Territory the right to lease the land for 
periods not to exceed 10 years. This enactment failed 
to permit anyone, including the Territorial schools, 
from deriving any benefit from the later discovered 
minerals, from the timber on the land, or from any 
other materials on the land which might have some 
economic value. Since the 1915 Act limited Terri- 
torial leases to 10 years, the only possible source of 
income for the Territorial schools was from leases for 
agricultural purposes. It is a matter of common 
knowledge that very little of Alaska, whether school 
land or otherwise, is suitable for agricultural pur- 
poses and therefore the result of the 1915 Act was to 
prevent the Territorial schools from deriving any 
substantial benefit from the 1915 reservation. To 
correct this situation, Congress enacted the 1939 
amendment. In effect the 1939 amendment provided 
that if the reserved school land contained valuable 
timber, the timber could be sold, if it contained coal 
or oll, or other minerals subject to the mineral leas- 
ing laws, it could be leased, if it contained other types 
of valuable minerals it was subject to disposition under 
the general mining laws. In any event, all the income 
would go to the Territory for school purposes. Con- 
gress, by the 1939 amendment, opened the door to min- 
eral locations and placed Alaska school lands on a par 
with school lands in the various states—in each state | 
school lands were subject to mining location unless the 
lands were not known to be of mineral character at 
the time of the actual grant (not at the time of earlier 
reservation prior to statehood). 
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In the light of the Congressional intent and purpose 
and the public policy outlined in the Sweet case, the 
1939 amendment requires no strained construction. 
It then becomes perfectly clear. It is then apparent 
that if the crops or improvements of the Territorial 
lessee will be damaged by the mining operation, the 
mining operation cannot be conducted until compen- 
sation has been provided, but if mining operations 
ean be conducted without injury to the crops or im- 
provements of the Territorial lessee during the re- 
mainder of the term of his lease, as in this ease, then 
the mining operation may continue. The authority of 
the Secretary of the Interior ‘‘to make all necessary 
rules and regulations’’ is permissive rather than man- 
datory—if he finds that rules and regulations are 
necessary he has the authority to make them. Since 
the rule making is permissive only, it cannot be a 
condition precedent to the validity of a mining loca- 
tion. It would be impracticable to require compensa- 
tion to the lessee prior to discovery and location be- 
eause the extent of compensation would be impossible 
to determine. 


There was clearly no necessity for rules and regula- 
tions or the imposition of any conditions providing 
for compensation in this case at any time. The placer 
mining claims of appellants were located in October, 
1950; application for patent was filed in the United 
States Land Office August 21, 1952. The complaints 
of the various adverse claimants were filed in the 
trial Court in the first quarter of 1953. At no time 
since the location of the placer mining elaim has any 
Territorial lessee objected to the use or occupancy of 
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the lands by appellants; in fact, the record discloses 
from the uncontradicted testimony of appellants’ wit- 
ness (R. 71-77) that the Territorial lessees were mak- 
ing very limited use of the lands in question, so lim- 
ited that the removal of sand and gravel by appellants 
from the unused portions could not conceivably have 
interfered with or damaged any crops or improve- 
ments of the Territorial lessees. Mining operations 
might have interfered with some future contemplated 
use, but the 1939 Act does not provide for compensa- 
tion for loss of future contemplated use. 


Therefore, no loss by any Territorial lessee being 
shown or even claimed, no objection having been made 
by any Territorial lessee to the use of the lands in 
question by the appellants, and no interference with 
or damage to any crops or improvements of any Ter- 
ritorial lessee being conceivably possible under the lim- | 
ited term of the leases, there was no necessity for rules 
or regulations by the Secretary of the Interior. 


Wherefore, appellants respectfully request that a 
rehearing be granted in this cause. 


Dated, Anchorage, Alaska, 
August 12, 1955. 


Respectfully submitted, 
EK. L. ARNELL, 
VERNE QO. MARTIN, 
Attorneys for Appellants and Petitioners 
Northern Construction Association and 
Ellsworth E. Saxton, Agent. 
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